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retained Mr. Edward Bobick, Esquire to represen: 


informing Mr. 
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mendment privilege? 
) Was the istrict irt correct in preventi: 
| 
er trom presenting the testimony of witnesses ; 
tat | sn r a ? lee a | . x ") 
{ know relevant and imissible information? 
1) Was the T 1 + iat irt Orrect in refusir fo 
he petitioner to attend and participate in the 
rpus hearing 
tatement Puru t to Rule 28(a) 
This -is an appesz from orders of the Unit St 
—T . + C + Mie 7 ~ J , y } 
urt r the ithern | trict of New York 
tover 15, 1974, ad ying petitioner's applicat! 
f habeas corpu: fter an evidentiary hearing, 
+ FF peatfirminge the raan, ~ et ohear c : | 
] are | ffirmi 3 tober ae 
ed evidentiary hearing. 
History of 
Q re } 7 va) 7 Ura 74 11+ 2 an 
On February ), 1969 William Feuther was indic*+: 
1 fy iH + 4 4 : + ) a 
K County grand jury for murder in the First Degrs 
ra) -h:) 4 20 oS Nw 
September 28, 1966 killing of Irene Brandt. Mr. 


Sick, 


William Reuther then testi! 
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before the Grand Jury, and petitioner-appellant Julius F. 
Klein was thereafter indicted on March 22, 1969 for murder 
in the First Degree arising out of the same killing. 
Appellant Klein also engaged Mr. Bobick, who represented 
both defendants until three weeks before appellant's trial. 
Purusant to appellant's motion, venue was transferred 
to the County of Westchester and, and appellant was tried 
before the Honorable P. Raymond Sirignano, in the Supreme 
Court. Westchester County from October 15, 1967 to October 
31, 1969, at which time appellant was found quilty as charged. 
Appellant was sentenced to life imprisonment on March 254 49¢u. 
An appeal was taken to the Appellate Division of 
the State of New York, Second Department. The conviction 
was affirmed, without opinion, on December 20, 1971. Permission 
to appeal to the Court of emake of the State of New York 
was granted on January 25, 1972, by the Honorable Charles 
C. Breitel, but on February 14, 1973, the ae 68 Appeals 
affirmed without opinion. 
On October 9, 1973, appellant filed a writ of habeas 
corpus. A hearing was granted by Judge Ward on December 12, 
1973.” The hearing was held before Judge Owen on March 25, 
26, April 1 and 9, 1974, and the writ was denied by Judge 
Owen on October 15, 1974. 
A Notice of Appeal was filed in the Court of Appeals 


for the Second Circuit, but the matter was returned to the 
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in exchange for a promise that he would be allowed to plead 
guilty to the crime of manslaughter for which he would 
receive a sentence of no more than two to four years imprison- 


ment for his role in the crime. (1T.176-7). 


At this time both Reuther and Nadjari were aware of 
the fact that Bobick.and Deutsch represented appellant. 
Nadjari was also cognizant of the fact that the dual repre- 
sentation of Reuther and appellant would inevitably create a 
conflict that could not be permitted (T.184). But he in no 
way warned Reuther not to confer with Bobick and Deutsch about 
their representational plans for both clients, nor warned 
Reuther not to reveal defense plans to himself or his agents. 

From prior to the indictment of appellant to the 
time of the trial, Reuther conferred frequently with Nadjari 
and other members of the district attorney's and police 
departments (T. 31,33,179). During the same period of time, 
his attorneys came to see him in Suffolk, travelling 100 miles 
from their New York City Officers, on at least nine eevastons 
(T. 10-12, T. 133). On one day he saw his attorneys in the 
morning, and representatives of the prosecutor's office 


in the afternoon (T.13). 


The exact matters discussed in these meetings, other 


than in thosedirectly with Nadjari, is not truly known 


el <t ee e a a . “ 


to the prosecutor's office was also meeting with appellant's 
lawyer. This man was William O'Gorman. He was a co-defendant 


with Reuther on a then pending felony charge in Suffolk 


County ‘T.200, 282). Throughout 1969, he was acting as an 
informant for the Suffolk Police Department (T.303). His 
contact was a capta John Gallagher. As an informer 
O'Gorman gave information about privileged communications of | 
Edward Bobick to clients (T.311). Gallagher remembered the | 
details of one such report, but had a failure of memory a: | 
to whether there were others (T.312). O'Gorman also gave 
| information about appellant's murder case (T.305). But 

f knowing that O'Gorman was in contact with Bobick, he in 

| no way informed O'Gorman to stop intruding on privileged 


communications or to abstain from reporting them to the police. 


In fact, the testimony shows that O'Gorman was 
permitted to act as the "friend" of appellant 'se-defense. 

1 He accompanied potential witnesses to Bobick's office and 
chauffered Bobick to witnesses' homes (T.156). 0' Gorman 

e was simultaneously visiting Reuther in jail (T.94). In 


one of these visits he supposedly communicated a threat t¢ 


Reuther (T.117). This threat was part of the reason that 


— 


Reuther asked Nadjari to permit him to be representeu by 


In some way the words of the informant O'Gorman created such 


' 
} 
' 
| appellant's lawyer until three weeks before the trial (T.175,181) 
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of a per se rule,from other intrusions is the intent of the 


prosecutor in sanctioning the intrusion. 


In the United States v. Lusterimo 450 F.2d 572 (2 Cir. 
1971) the prosecutor indicted a dummy defendant whom he knew 
tried with the other-defendants. In Coplon v. United States, 
supra, privileged conversations were intentionally wiretapped. 
These actions were egregious violations requiring the 
application of the per se rule. The prosecutor acted 


intentionally in each case. 


In United States v. Arroyo, supra, on the other hand, 
an informer was mistakenly, not intentionally, indicted. In 
United States v. Gartner, supra, a conversation was intent- 
ionalily tapped, but it was not a privileged conversation. 
Therefore, there was no Sixth Amendment violation to sanction. 
In United States v. Rosner, supra, so«defendants conterred 
with Rosner while considering whether to cccperate, and at 
not time were willing to give any information abovt Rosner. 
The co-defendants were thus not "planted" (United States v. 
Rosner, supra, at p. 1227), by the Government, and the 
prosecutor committed no intentional act causing a known 


informant tc interact with the defense team. 
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In the cases in which the per se rule has been 
rejected, no intentional, unjustified conduct existed. In 


the per se cases, the intrusive conduct was intentional. 


The courts have often spoken of a moral basis 
for the per se rule. However, the focus upon an intentional 
intrusive act by a prosecutor -—- the key note of a per 
se violation--suggest a more practical basis. A prosecutor 
who intentionally violates a defendant's Sixth Amendment 
right has potentially committed a crime. See: e.g., 


18 U.S.C. § 241 (Conspiracy Against Rights of Citizens). 


If the per se rule is rejected, then defendant 


will be forced to prove not only the fact of intrusion, 


prejudiced him. United States v. Mosca, 475 F.2d 1052 


(2 Cis. , 1973}. Such proof necessarily involves testimony 


ee 


by either the informer or the prosecutor. Without their 
admission that information was transmitted, and without 
their specification of the substance thereof, no proof of 


prejudice is possible. 
= 


i but that information was transmitted, and that said information 
But when the intrusion is the product of the joint 
| 


intent of prosecutor and informant, it is a crime. Use of 


| the per se rule in this situation sensibly protects defendants 


nhs 


from mounting the obviously futile task of gaining admissions 
of criminal conduct from the authors of the crime. Since 
men corrupt enough to willingly implant spies in a flagrant 
violation of the rights of the accused cannot 
be expected to readily expose themselves to criminal 
liability by confesstng, the defendant intentionally 
abused would have no realistic recourse through the law 
without the per se rule. It is the protection of the 
agefendant against being twice victimized by the same men. 
Once it is shown that an intentional intrusion was authorized, 
no sensible rule could impose a requirement of proving pre- 
Judice. Such a requirement would defeat the ends of 
Justice. The per se rule is thus both a moral judgment and 
& practical resolution of this dilemma. 

Appellant herein has shown that the prosecutor, 
Maurice Nadjari, and those working with him on appellant's 
case, permitted two men to confer on aregular basis with 


appellant's attorneys and th ‘osecution staff. 


The paid informant, William O'Gorman not only met 
with appellant's attorneys, but it was proven that he even 


|; gave information to the prosecutor about conversations 
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that;his attorney had with a client. No actio: were taken 
by the prosecution team to curtail his penetration of the 
defense. He was never told to keep silent about the 
lawyers’ activities. In United States v. Arroyo, supra, 

on the other hand, the prosecutor clearly and unequivocally 
instructed and prevertted his informant from obtaining or 


disseminating privileged information. 


The impracticality of any rule but the per se rule 
in a case revealing such an intentional intrusion is 
amply demonstrated by O'Gorman's refusal to testify based 
upon a claim of Fifth Amendment privilege. His claim was 
that he would have to admit crimes committed during his 
activities for the prosecutor. He also claimed through 
counsel that these activities continued until the date 
of the habeas hearing. (T.J. 18, p.20 et seq.). Declarations 
against interest written by O'Gorman revealed that his role 
as spy upon appellant included stealing a defense document 
_ and giving it to the prosecutor, and taping conversations 
between the defense attorney and witnesses for the pro- 
h secutor ( court! Exhibit 2). The theft of the letter 
was corroborated by the testimony of Owen Osterman. His 


meetings with the attorneys are mowhere denied. The fact 


‘ 
i 
' 
} 
| 
; 
‘ 


that he worked on appellant's case for Jallagher wa: 


corroborated by Gallagher. 


No interpretation of this record can deny the fact 
that the prosecution team knew that O'Gorman met with 
attorney Bobick while Bobick acted in his representative 
capacity. No interpretation of this record can deny the 
fact that information about such representational activities 
was transmitted. This proof by itself substantiates the 
claim of intention: itrusion. The application of the per 


se rule must follow. 


Rejection of the per se rule results in a hearing 
at which those responsible for the intrusion of O'Gorman 


can attempt to avoid sanction by the court through the 


information about this case. While such testimo™y is 
being offered in court, out of court, the very prosecutor 
in charge of this case meets with the informant and asks 

him a series of leading questions. The substance of these 


questions can be condensed to the following: "You and I 


didn't do anything wrong? Did we?" 


The per se rule prevents such debasement of the 


Ploy of denying that the recognized "plant" transmitted 


process of justice. Once intentional intrusion has been 
shown, the court must prevent clever litigants from crassly 
abusing the reasonable rules created to balance fundamental 
rights. Self-serving affidavits introduced into evidence 
through government informants who hide the details of 

their conduct behind the privilege against self-incrimination 


cannot be the substance of the judicial process. 


But appellant need not rely upon proof of this 
single intentional intrusion. His conviction was abetted 


by the use of two different informers. 


The other prosecution man in the defense camp was 
the co-defendant, William Reuther. He was represented by 
the same attorney as appellant. This representation was 
abetted by the prosecutor. In fact, the prosecutor knew 


of the joint representation from the day of appellant's 


indictment. He did nothing thereafter to prevent 


communication between Reuther and appellant's attorneys, nor 
to restict Reuther's discussion with other members of the 


prosecution staff. 


The pre-indictment cooperation of Reuther distin- 


guishes this case from United States v. Mosca, supra in 
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which cooperation did not start until four months after the 
indictment. This difference is one of substance because 

oa of the finding in Mosca that the only important contact 
between defendant after cooperation started was at two 
pre-trial conferences (United States v. Mosca, supra, 
p. 1060). The greatest distinction, of course, is that 


Reuther and appellant had the same attorney! 


Intentionally creating such a situation -- a 
situation which comes perilously close to that of the 
Sham defendants in United States v. Lusterimo, supra -- 
lead to incredible testimony. The duality of representation 


meant that there were many important contacts (within the 


meaning of Mosca). But since the District Court rejected 
the per se rule, despite the gross excess herein, compared 
to Mosca, the cooperating Reuther was permitted —c testify 
that over a seven month period he never once talked to his 
attorneys about the details of his defense. The talewould 7 

4 be incredible if Reuther were not cooperating. CG PS 

worse Since he was. To reasonably conceal his cooperation 

he would have had to demonstrate some interest in this 


serious case. An attorney does not travel 100 miles to 


see a client and say, "Don't worry." 


Once again the trial court's rejection of the per 
se rule in a situation in which there has been an intentional 


intrusion created the potential for abuse of the system. 


It must be noted that in this case, as distinguished 


from United States v. Arroyo, supra, the alleged fear of 


were in custody, and separated by hundreds of miles. 


te The Distict Court's finding rests exclusively on 


the issue of prejudice. 


"I conclude that there is 
absolutely no showing of 

actual prejudice to the 
relationship between the 
petitioner and his 

attorneys." (Memorandum sae 
and Order, Judge Owen, 
4) 


October 15, 1974, p. 


In fact, Judge Owen viewed the evidentiary hearing 


the informer was not credible since both he and appellant 
as nothing but an attempt to prove prejudice. 


~ 


"I held a four-day evi- 
dentiary hearing to deter- 
mine whether Reuther had in 
fact disclosed any confidential 
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defense plans of strategy..." 
(Memorandum and Order, 
October 15, 1974, p.3) 


The per se rule was therefore rejected as a matter of law. 


No find that the intrusion was unintentional, was, 


or could be made. “ai 


The per se rule must be applied in this case because 
an intentional and therefore gross intrusion upon the 
appellant's Sixth Amendment rights has been proven. The 
District Court was wrong in rejecting that rule, and 


the writ must be granted and a new trial ordered. 


POINT IT IN PERMITTING A WITNESS 
TC REFUSE TO TESTIFY 
THE DISTRICT COURT 
COMMITTED ERROR. 


The testimonial priviiege created by the Fifth 
Amendment does not permit a witness to withhold all testi- 
mony. The privilege may be properly invoked only when, 
ie” 


he witness has reasonable cause to apprehend danger 


from a direct answer." Mason v. United States 244 U.S. 362 
365 (1917). 


2 


It is the obligation of the District Court to 


determine whether a question raises an area in which a 
witness may directly, or indirectly incriminate himself. 

"The witness is not exone vated 

from answering merely becsuse he 

declares that in so doing he would 

incriminate himself--his say-so 

does™not of itself establish the 

hazard of incrimination. It is 

for the Court to Say whether his 

Silence is justified." United 

States v. Llanes, 398 F.2d 880, 

B85 (2 Cir., 1968) 

In making this judgment, the trial judge, "...must 

be governed as much by his personal perception of the 
pecularities of the case as by the facts actually in 


evidence." Llanes, supra at p. 885. 


The essence of the right is that the testimony 
elicited will not directly, or indirectly, be used to 


ee 


further a criminal action against the witness. Since the 


Supreme Court's decisions in Murphy v. Waterfront Com- 
mission, 378 U.S. 52 (1964); Kastigar v. United States, 
406 U.S. 441 (1971); ana Zicarelli v. Investigation Com- 


missioti, 406 U.S. 472 (1972), total immunization from 
Criminal prosecution is not constitutionally compelled. 


Only the testimony is protected. 


Thus, the claim of privilege may not be sustained 
by the District Court when it is, 


"perfectly clear, from a careful 
consideration of all the circum- 


stances in the case, that the wit- 
ness is mistaken and that the 
answerm{s] cannot possibly have such 
tendency” to incriminate. 

Hoffman v. United States, 341 

U.S. 479, GBB (1951). 

The Hoffman case is illustrative of the type of 
situation in which the privilege may properly be exercised. 
Hoffman was subject to indictment by the very grand jury 
before which he was to testify. He had a long police 
record and could well have been involved in the activities 


about which he was being asked. 


Similarly, in United States v. Miranti 253 P.2d 135 
(2 Cir., 1958), Miranti was subject to indictment by the 
very grand jury before whom he was to testify because the 


subject matter of his testimony was an incriminating prior 


statement. 


In United States v. Chandler, 380 F.2d 993 (2 Cir., 
1967), Chandler was clearly liable for his concealment of 


evidence of the commission of a crime -- a torn draft card. 


In each of these cases, the Court was able to 
find from the basic facts of the case (e.g.: the prior 
statement in Miranti, the torn card in Chandler) that 
the information solicited in response to questions 
could "possibly" incriminate the witness. From the 
manner in which the Court, in these cases, reviewed the 
facts aélready known to the Court, to find a realistic 
possibility of incrimination, it is clear that the test 
defined by the word "possible" does not include speculatively. 
} But, only through speculation can it be found that the 
| witness, William O'Gorman, herein, could incriminate him- 
self. Any crime he may have committed in cooperating with 
the prosecutor is no longer the basis for a criminal 
Prosecution because of the bar of the statute of limitations. 
In both federal and state Jurisdictions the limitation 
Period is five years -- 18 U.s.c. § 3282, 11A McKinneys 
Criminal Procedure Law §& 30.10(2)(b). The extension of 
the limitation period for public officials, of course, 
Cannot apply to a simple informant. No criminal liability 


is possible. 


In granting the orivilege, the District Court 


relied upon Manes y. Myers, ho L Ed 2d 574#(1975.). In that 


case, the Supreme Court approved reliance upon the Fifth 
5 
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Amendment when the information to be illicited 


"would furnish a link in the 
chain of evidence that could lead 
to prosecution..." Manes v. Myers 


at p.585. 
But the "link in the’chain" theory of Manes does not 
extend the scope of the protection as established in 
Hoffman. The facts in Manes amply reveal that incrim- 
ination was not a speculation but a possibility. The 
witness was in possession of magazines of an explicity 
sexual nature which would probably be the subject of 


subsequent criminal proceedings Manes v. Myers, supra, 
p.589, 


The unsupported allegations of O'Gorman's counsel, 
that activities against appellant may have continued 
beyond 1969,is not sufficient to create a possibility of 
incrimination. In each case in which the privilege has 
been authorized, the known facts support a finding of 


possible incrimination based upon a rational analysis. 


= 


The grant of privilege is unsupportable. It 


lacks reason and equity. By granting O'Gorman the privilege 


to remain silent, the District Court prevents appellant 


from ascertaining the truth. 


The case must be remanded so that the testimony of 
Mr. O'Gorman can be taken. 


me. 


POINT IIT THE DISTRICT COURT IMPROPERLY 
PRECLUDED APPELLANT FROM 
CALLING WITNESSES WHO HAD 
RELEVANT TESTIMONY. 


It is clear that the District Court does not 
have to grant an evidentiary hearing. But once a hearing 
has been granted, and sworn testimony taken, the curtail- 
ment of that hearing is as Significant a restriction upon 
appellant's right to vindicate his constitutional rights 
as would be the denial of a hearing when one was required 
or the refusal to ensure representation by counreil. 
Hudson v. Hardy 412 F.2d 1091 (DC Cir., 1968); United States 


ex rel Wissenfeld v. Williams 281 F.2q 707 (2 Cir., 1960). 


The matter must be remanded so that a full hearing 
can prove the facts of the constitutional violations 


alleged in the petition. 
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POINT IV THE DISTRICT COURT WAS 
WRONG TO DENY APPELLANT'S 
MOTION TO BE BROUGHT TO 
BE BROUGHT TO COURT TO 
PARTICIPATE IN THE HEARING. 

Prior to the 1976 hearing, appellant requested 
that the District Coert sign a writ transferring him to 
the Southern District of New York so that he could parti- 
cipate in the factual hearing. After Mr. O'Gorman was 
permitted to assert his Fifth Amendment privilege and 
the District Court called a witness who would testify 
about a conversation in which appellant participate, the 


application for a writ was renewed Both applications 


were denied. 


A habeas corpus hearing involves the resolution 
of factual issues in whichappellant can provide knowledge 


and assistance to his attorney. If the hearing is to 


involve the taking of testimony, the appellant has a right 


to be present. United States v. Fitzpatrick 378 F.2d 85, 87 


t2 Cir. , 31967). That right is a practical necessity when 
the wttness is testifying to an event in which appellant 


participated. cf. United 


States ex rel Griffin v. McMann, 


310 F. S. 72 (SDNY, 1970). 
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The impact of appellant's absence was significant 
herein, because a witness, Joseph Jaffe contradicted, 
implicitly, some allegations made by appellant in an 
affidavit (T.J. 13, p.33). Without the abtiity to consult 


with appellant, counsel was seriously impaired in his 


ability to cross-examine this court called witness. 


"Where as here there are substantial 
issues of fact as to events in which 
the prisoner participated, the trial 
Judge should require his production 
for a hearing." United States v. 
Hayman, 342 U.S. 205, 223 (1951 


The matter must be remanded so that the hearing 


can resume with appellant present. 


CONCLUSION 


THE ORDER OF THE DISTRICT 
COURT DENYING THE WRIT 
SHOULD BE REVERSED, THE 

= WRIT SHOULD BE GRANTED AND 
A NEW TRIAL ORDERED. 


Dated: Hempstead, New York 
~ October 28, 1976 


Respectfully submitted, 


LAWRENCE W. KESSLER 
Attorney for Appellant 
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